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French Supreme Court on 5(2) BC: national law determines
who is the copyright owner
Brad Spitz (REALEX) · Tuesday, May 28th, 2013

“The law of the country where protection is sought governs all matters
relating to the exercise and enjoyment of copyright, including the
determination of the rights holder.”

Article 5(2) of the Berne Convention for the Protection of Literary and Artistic Works provides
that “The enjoyment and the exercise of these rights shall not be subject to any formality; such
enjoyment and such exercise shall be independent of the existence of protection in the country of
origin of the work. Consequently, apart from the provisions of this Convention, the extent of
protection, as well as the means of redress afforded to the author to protect his rights, shall be
governed exclusively by the laws of the country where protection is claimed.”

This treaty rule means that the law of the signatory country where protection is sought has
exclusive jurisdiction to determine the legal regime applicable to works of foreign origin.
However, article 5(2) does not specify which national law applies when determining who is the
copyright owner.

The facts of the present case are the following: a reporter-cameraman was hired in 1978 by the US
company ABC News Intercontinental Inc, and was then sent to the French office from 1993,
finally being made redundant for economic reasons in 2004. He brought his case before the Labour
Law Court, before which he claimed that his employer had infringed on his copyright by exploiting
his reports and documentaries without his authorization. With regard to his claims based on
copyright, the Court of Appeal of Paris, in a judgement of 15 December 2010, ruled that since
article 5(2) of the Berne Convention does not give any indication as to ownership, acquisition and
assignment of copyright, it is necessary to apply the French conflict of law rules; therefore in this
situation, the law of the country of origin of the work would apply in order to determine who is the
copyright owner. The Court of Appeal consequently applied 17 USC § 201 A and B of the US
Copyright Code, which provide that in the case of a work made for hire, the employer owns all the
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rights comprised in the copyright, unless the parties have expressly agreed otherwise.

In its ruling of 10 April 2013, the Cour de Cassation, the French Supreme Court, quashed the Court
of Appeal’s judgement and stated that the law of the country where protection is sought governs all
matters relating to the exercise and enjoyment of copyright, including the determination of the
rights holder. The Supreme Court therefore extends the principle of ‘national treatment’ to the
determination of the copyright holder, thus making it easier for copyright infringement victims to
seek protection and remedies in France, but maybe excessively dangerous for copyright assignees.
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A full summary of this case will be added to the Kluwer IP Cases Database (
www.KluwerIPCases.com).
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To make sure you do not miss out on regular updates from the Kluwer Copyright Blog, please
subscribe here.

Kluwer IP Law

The 2022 Future Ready Lawyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer IP Law can support you.

http://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000027303750&fastReqId=1024588292&fastPos=1
http://www.kluweripcases.com/
https://copyrightblog.kluweriplaw.com/newsletter
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=copyrightblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=copyrightblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=copyrightblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=copyrightblog&utm_medium=banner&utm_campaign=article-bottom_2022-frlr_0223


3

Kluwer Copyright Blog - 3 / 3 - 18.06.2023

This entry was posted on Tuesday, May 28th, 2013 at 12:20 pm and is filed under Case Law, France,
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You can follow any responses to this entry through the Comments (RSS) feed. You can skip to the
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