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The time at which extraction from an electronic database takes place is the time at which the
materials being extracted are placed on a medium other than that of the original database,
independently of whether they are placed there permanently or temporarily (Case 545/07, Apis
Hristovih EOOD v. Lakorda AD, paragraph 45). The time of extraction is essential for civil
proceedings for infringement of database rights and the burden to prove this specific moment lies
with the claimant (in addition to proving the fact of infringement). In proceedings for infringement
of database rights the content of the respective databases should be compared as at the time of
claimed extraction.

Where the claimant claims extraction from its database to one which is no longer used by the
defendant, then the fact of illegal extraction at the relevant moment has to be proven. In such a case
the claimant has legal standing to file a claim for a finding of the fact of infringement. If the
claimant claims illegal extraction of a database to one that continues to be used at the time of filing
of the claim, then the claimant may also request that the court orders discontinuation of the
infringement. In such a case, it should also be proven that the use of the extracted database
continues. Finally, if damages are claimed, the duration of use of the extracted content is of
relevance for determination of the damages suffered.

A full summary of this case has been published on Kluwer IP Law.
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The 2022 Future Ready Lawyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
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tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer IP Law can support you.
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