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Copyright case: Hypothetical licence fee, Estonia
Elise Vasamae (Palladium Attorneys at Law) - Thursday, February 15th, 2018

In this case, the Supreme Court of Estonia analyses the concept of the “hypothetical licence fee”
under the Estonian Copyright Act, in accordance with Article 13(1)b) of the EU Enforcement
Directive. The court is of the opinion that the “hypothetical licence fee” must be calculated based
on the real value of the right of use of a particular work. In thisregard it is irrelevant whether the
person who has used the work illegally would have been able to use another similar work and
acquire a licence at a much lower cost. It is important to note that the “hypothetical licence fee”
does not cover the damages the author is entitled to claim for the infringement of his moral rights.

The Supreme Court also points out that when a photograph has been made available on the
Internet, in general the author still enjoys all the exclusive moral and economic copyrights vested
in the photograph. This means that the author has the right to authorise or prohibit making the work
available to the public in such away that persons may access the work from a place and at atime
individually chosen by them (right of making the work available to the public).

Case date: 29 November 2017
Case number: 2-14-56641
Court: Supreme Court of Estonia

A full summary of this case has been published on Kluwer IP Law.

To make sure you do not miss out on regular updates from the Kluwer Copyright Blog, please
subscribe here.
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The 2022 Future Ready L awyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?
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This entry was posted on Thursday, February 15th, 2018 at 3:34 pm and is filed under Case Law,
Damages, Estonia, Infringement, Making available (right of), Moral rights, Reimbursement, Remedies
You can follow any responses to this entry through the Comments (RSS) feed. You can leave a
response, or trackback from your own site.
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