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The trials of Australian copyright law reform: Australia’s
Government seeks further consultation
Tim Webb, Sumer Dayal (Clayton Utz) · Wednesday, April 18th, 2018

On 19 March 2018, the Department of Communications and the Arts released its Copyright
Modernisation Consultation Paper (Consultation Paper) addressing key proposals for the reform
(or rather “modernisation”) of Australia’s copyright laws and regulations.

The Consultation Paper is the latest in a series of publications addressing copyright law reform in
Australia, some of which were discussed on the blog earlier this year.  In the last five years, the
Australian Law Reform Commission published its report on Copyright and the Digital Economy in
2013, Australia’s Productivity Commission published its inquiry report into Australia’s Intellectual
Property Arrangements in 2016 and the Australian Government provided its response to the
Commission’s report in 2017.

The Consultation Paper now asks for further views on:

the expansion of flexible exceptions to copyright infringement – in particular, whether an

open-ended ‘fair use’ exception similar to that in the United States should be introduced in

Australia or, alternatively, if the existing list of ‘fair dealing’ exceptions should be expanded to

accommodate changing community, technology and business standards;

identifying current or proposed exceptions that should be protected against ‘contracting
out’ – in particular, whether ‘contracting out’ of copyright exceptions should be unenforceable

for all exceptions or limited to some exceptions for a prescribed purpose.

reforming access to orphan works – in particular, whether remedies for copyright infringement

of orphan works should be limited when the user has conducted a “diligent search”.

The position in previous publications on these topics can be summarised below:

https://copyrightblog.kluweriplaw.com/
https://copyrightblog.kluweriplaw.com/2018/04/18/trials-australian-copyright-law-reform-australias-government-seeks-consultation/
https://copyrightblog.kluweriplaw.com/2018/04/18/trials-australian-copyright-law-reform-australias-government-seeks-consultation/
https://www.communications.gov.au/have-your-say/copyright-modernisation-consultation?t=1&cn=ZmxleGlibGVfcmVjc18y&refsrc=email&iid=e97065f83a9c4c91abe3e0d354949acd&uid=1461474745&nid=244+281088008
https://www.communications.gov.au/have-your-say/copyright-modernisation-consultation?t=1&cn=ZmxleGlibGVfcmVjc18y&refsrc=email&iid=e97065f83a9c4c91abe3e0d354949acd&uid=1461474745&nid=244+281088008
https://www.communications.gov.au/have-your-say/copyright-modernisation-consultation?t=1&cn=ZmxleGlibGVfcmVjc18y&refsrc=email&iid=e97065f83a9c4c91abe3e0d354949acd&uid=1461474745&nid=244+281088008
https://www.communications.gov.au/have-your-say/copyright-modernisation-consultation?t=1&cn=ZmxleGlibGVfcmVjc18y&refsrc=email&iid=e97065f83a9c4c91abe3e0d354949acd&uid=1461474745&nid=244+281088008
https://www.communications.gov.au/have-your-say/copyright-modernisation-consultation?t=1&cn=ZmxleGlibGVfcmVjc18y&refsrc=email&iid=e97065f83a9c4c91abe3e0d354949acd&uid=1461474745&nid=244+281088008
https://www.communications.gov.au/have-your-say/copyright-modernisation-consultation?t=1&cn=ZmxleGlibGVfcmVjc18y&refsrc=email&iid=e97065f83a9c4c91abe3e0d354949acd&uid=1461474745&nid=244+281088008
https://www.communications.gov.au/have-your-say/copyright-modernisation-consultation?t=1&cn=ZmxleGlibGVfcmVjc18y&refsrc=email&iid=e97065f83a9c4c91abe3e0d354949acd&uid=1461474745&nid=244+281088008
https://www.communications.gov.au/have-your-say/copyright-modernisation-consultation?t=1&cn=ZmxleGlibGVfcmVjc18y&refsrc=email&iid=e97065f83a9c4c91abe3e0d354949acd&uid=1461474745&nid=244+281088008
https://copyrightblog.kluweriplaw.com/2018/01/17/australias-recent-copyright-reform-prospects-2018/
https://www.alrc.gov.au/sites/default/files/pdfs/publications/summary_report_alrc_122.pdf
https://www.alrc.gov.au/sites/default/files/pdfs/publications/summary_report_alrc_122.pdf
http://www.pc.gov.au/inquiries/completed/intellectual-property/report/intellectual-property.pdf
http://www.pc.gov.au/inquiries/completed/intellectual-property/report/intellectual-property.pdf
https://www.industry.gov.au/innovation/Intellectual-Property/Documents/Government-Response-to-PC-Inquiry-into-IP.pdf
https://www.industry.gov.au/innovation/Intellectual-Property/Documents/Government-Response-to-PC-Inquiry-into-IP.pdf


2

Kluwer Copyright Blog - 2 / 3 - 11.05.2023

It appears that, at the very least, a consensus is forming around the limitation of remedies for
infringement of orphan works, in certain circumstances.

Still, the Government is cautious around the difficulty in managing the competing interests of
rights holders and copyright users, particularly on the controversial issue of a proposed fair use
exception.

Submissions are due by 4 June 2018 and the Government has proposed a series of roundtables
through April-May with stakeholders. The result of this consultation may finally crystallise the
Government’s view on what reforms, if any, should be implemented.
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_____________________________

To make sure you do not miss out on regular updates from the Kluwer Copyright Blog, please
subscribe here.

Kluwer IP Law

The 2022 Future Ready Lawyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer IP Law can support you.
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