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‘Shape of You’ — has Ed Sheeran got form for copyright

infringement?
Hugo Cox (Hamlins LLP) - Monday, January 20th, 2020

Ed Sheeran’s ‘ Shape of You' was a giant hit of the last decade, a runaway success story — well
amost. Thereis afly in the cintment. Sami Chokri (ak.a. Sami Switch) is claiming Sheeran and
his fellow songwriters infringed his copyright, copying part of the chorus of ‘Oh Why’. Y ou can
hear the two disputed musical phrases here.

In order to support his claim Chokri wishes to plead evidence of Sheeran copying other songs. This
isto prove Sheeran and his collaborators were in the habit of appropriation. The logic is if Sheeran
can be shown to have infringed on other occasions, then it would be more likely he would infringe
again. A judgment on 9 December, Sheeran & Ors v Chokri & Ors [2019] EWHC 3584 (Ch),
allowed Chokri to bring in these arguments, though it has not yet been decided whether they are
made out.

Specifically, Chokri says Sheeran’s ‘ Photograph’ copies ‘Amazing’ by Matt Cardle, ‘ Strip That
Down’ copies ‘It Wasn't M€ by Shaggy and ‘ Shape of You' copies‘No Scrubs by TLC.

The logic and assumptions involved in establishing and relying on this type of evidence deserve
scrutiny, raising guestions such as the following:

¢ Sheeran does not concede he copied the three other songs. Isit efficient for the court to resolve
one dispute by deciding three other disputes?

e Chokri notes Sheeran settled or cleared rights with the other songwriters, agreeing to a royalty
split, which he says gives rise to an inference of copying. Is this inference correct? Parties may
choose to settle for a variety of reasons. In the case of music, the collecting society PRS for
Music will not pay out royaltiesin the event of a dispute, not paying interest on the monies held
in suspense. Drawing negative inferences from settlements could undermine the value of parties
settling — is thiswhat the courts should be aiming for?

e Evenif it were demonstrated Sheeran had copied elements of three other songs, doesit follow he
is more likely to have copied Chokri’s song? Sheeran’ s success means he is much more likely to
receive claims than others. Perhaps three instances of potential copying is less than the average.
It would be necessary to ascertain how often unsuccessful songwriters arguably imitate other
songs.

e To what extent has the ‘Blurred Lines' case led to a rise in music plagiarism disputes and an
incentive to settle which is reflected in the number of Sheeran disputes?

o What isthe rate of copyright ‘reoffending’ ?
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e It isinsufficient to say other examples of infringement increase the probability of infringing
again unless the probability is quantified. Would the probability of infringement increase by
0.00000001%, 1%, 10%, 50%...? How should the probability be calculated?

As Hugh Laddie wrote: ‘It is tempting to say “once athief, always athief”, but | suspect that this
type of material islogically of minor probative value in many cases.’

To make sure you do not miss out on regular updates from the Kluwer Copyright Blog, please
subscribe here.

Kluwer IP Law

The 2022 Future Ready L awyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer | P Law can support you.

79% of the lawyers think that the ~ o° _
importance of legal technology will )0/5 _/ /;/\
increase for next year. R AT9R
%) N/
.
Drive change with Kluwer IP Law. /; /[g
The master resource for Intellectual Property rights /O = g
and registration. ./ 7
{ .::“ WO |.te rs Kluwer The Wolters Kluwer Future Re:g;UT:VEZ:

This entry was posted on Monday, January 20th, 2020 at 4:56 pm and is filed under Case Law,
Infringement, L egislative process, Originality, United Kingdom

You can follow any responses to this entry through the Comments (RSS) feed. You can leave a
response, or trackback from your own site.

Kluwer Copyright Blog -2/3- 16.05.2023


https://copyrightblog.kluweriplaw.com/newsletter
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=copyrightblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=copyrightblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=copyrightblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=copyrightblog&utm_medium=banner&utm_campaign=article-bottom_2022-frlr_0223
https://copyrightblog.kluweriplaw.com/category/case-law/
https://copyrightblog.kluweriplaw.com/category/infringement/
https://copyrightblog.kluweriplaw.com/category/legislative-process/
https://copyrightblog.kluweriplaw.com/category/originality/
https://copyrightblog.kluweriplaw.com/category/jurisdiction-2/united-kingdom/
https://copyrightblog.kluweriplaw.com/comments/feed/
https://copyrightblog.kluweriplaw.com/2020/01/20/shape-of-you-has-ed-sheeran-got-form-for-copyright-infringement/trackback/

Kluwer Copyright Blog -3/3- 16.05.2023



	Kluwer Copyright Blog
	‘Shape of You’ – has Ed Sheeran got form for copyright infringement?


