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UK Court of Appeal rules on copyright in GUIs
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THJ Systems Limited & Anor v Daniel Sheridan & Anor [2023]
EWCA Civ 1354 concerned many issues but the one of most
interest was the correct legal test to consider whether a copyright
work is original. One would think this has been well rehearsed in
numerous cases already, but the Court of Appeal decision
demonstrates the English courts are still applying pre-Brexit
CJEU law given at this point that law remains effective.

 

The case was about the breakdown in a commercial relationship
between Andrew Mitchell, a UK based software developer, and
Daniel Sheridan, a US options trading mentor. Mr Mitchell and
Mr Sheridan had formerly entered into a joint business venture,
OptionNet LLP (the second claimant in the appeal).  The venture
concerned software, known as OptionNET Explorer, developed
by Mr Mitchell and used by Mr Sheridan and his company
Sheridan Options Mentoring Corporation in his mentoring
business.

 

The main issue in the proceedings before the High Court at first instance was whether Mr Mitchell
had validly expelled Mr Sheridan from OptionNet.  However, the High Court had also considered
(1) whether THJ Systems Limited (the first Claimant in the appeal) had validly terminated Mr
Sheridan’s’ licence to use the software, and (2) THJ’s claims that Mr Sheridan’s alleged use of the
software after such termination infringed THJ’s copyright works relating to it. While the judge had
held that copyright subsisted in these works, he dismissed the claims for copyright infringement on
grounds that no infringement had been proved.

 

Both sides appealed to the Court of Appeal. Mr Sheridan appealed the judge’s declaration that
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“[t]he graphic user interface, the graphic displays produced by the Software when in use, and the
ONE logo … are artistic works: a. in which copyright subsists; b. of which Andrew Mitchell is the
author; and c. of which THJ is the owner”. Mr Mitchell, THJ and OptionNet cross-appealed
against the judge’s dismissal of their claim for copyright infringement.

 

Although the claims before the judge concerned both copyright in the software as a literary work
and copyright in graphical displays produced by the software (the GUIs) as artistic works, the
appeals only concerned the GUIs. In that regard, the claimants had relied on copyright in “risk and
price charts” produced by the software, which they asserted were graphic works within the
meaning of section 4(1)(a) CDPA 1988. An example of one of these charts is shown below.

Mr Sheridan disputed that these charts were sufficiently original to merit copyright protection. The
judge had reasoned that he was satisfied that “the work of creating the look and functionality of
interface including the arrangements of the tables and graphs did involve the exercise of sufficient
skill and labour for the result to amount to an artistic work”. In the appeal, Mr Sheridan contended
that this was not the correct test to apply.

 

Giving the leading judgment in the Court of Appeal, Lord Justice Arnold agreed with Mr
Sheridan.  The test of “skill and labour” was the test of originality that the UK courts had applied
prior to the EU Court of Justice’s seminal ruling in Infopaq, following which the test to be applied
is whether the work is “the author’s own intellectual creation”, which is a more demanding test.
Arnold LJ therefore proceeded to apply the correct test. In doing so, he made the following
observations:

 

The various component parts of the risk and price charts had been laid out with some care;

Quite a large amount of information was crammed into the GUI;



3

Kluwer Copyright Blog - 3 / 4 - 16.10.2024

Mr Mitchell had made choices as to what to put where, including which commands to put in the

ribbon feature and in what order;

Mr Mitchell had also selected what fonts and colours to use;

Mr Mitchell’s evidence that “the look and feel of it is my brainchild” was unchallenged;

While Mr Mitchell had sourced the component parts from a library, he had put them into various

locations, arranging and configuring them;

While the degree of visual creativity in the risk and price charts was low, there could still be

copyright (even if it was correspondingly narrow so that only a close copy would infringe).

 

Arnold LJ concluded by stating that even though the judge had applied the wrong test, he was
correct to find the risk and price charts were original. Arnold LJ also allowed Mr Mitchell, THJ
Systems and OptionNet’s cross-appeal on an altogether more technical line of argument. 
Essentially, Mr Sheridan and his company had previously accepted that if the claimants could
successfully prove ownership of copyright, then infringement was admitted. Mr Mitchell and the
other claimants had relied upon that.

 

Historically, the courts in the UK have adopted a ‘low’ standard of originality for copyright
subsistence and this case is a further illustration of that approach, even taking into account the
slightly sterner test of ‘intellectual creation’ derived from Infopaq.  Although it did not concern a
purely computer generated work (i.e. with no human author as anticipated by section 9(3) CDPA),
it does illustrate that a relatively modest human contribution can give rise to the necessary degree
of creativity for copyright to subsist.

_____________________________

To make sure you do not miss out on regular updates from the Kluwer Copyright Blog, please
subscribe here.
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This entry was posted on Thursday, December 7th, 2023 at 3:51 pm and is filed under Britain’ and
‘exit’ and refers to the UK leaving the European Union (EU). A referendum – a vote in which
everyone (or nearly everyone) of voting age can take part – was held on 23 June 2016, to decide
whether the UK should leave or remain in the EU. Leave won by 51.9% to 48.1%. Britain’s departure
from the EU is scheduled to take place at 11pm UK time on 29 March 2019.”>Brexit, Originality,
Subject matter (copyrightable), United Kingdom
You can follow any responses to this entry through the Comments (RSS) feed. You can leave a
response, or trackback from your own site.

https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=copyrightblog&utm_medium=banner&utm_campaign=article-bottom_2022-frlr_0223
https://copyrightblog.kluweriplaw.com/category/brexit/
https://copyrightblog.kluweriplaw.com/category/brexit/
https://copyrightblog.kluweriplaw.com/category/brexit/
https://copyrightblog.kluweriplaw.com/category/brexit/
https://copyrightblog.kluweriplaw.com/category/brexit/
https://copyrightblog.kluweriplaw.com/category/brexit/
https://copyrightblog.kluweriplaw.com/category/brexit/
https://copyrightblog.kluweriplaw.com/category/brexit/
https://copyrightblog.kluweriplaw.com/category/originality/
https://copyrightblog.kluweriplaw.com/category/subject-matter-copyrightable/
https://copyrightblog.kluweriplaw.com/category/jurisdiction-2/united-kingdom/
https://copyrightblog.kluweriplaw.com/comments/feed/
https://copyrightblog.kluweriplaw.com/2023/12/07/uk-court-of-appeal-rules-on-copyright-in-guis/trackback/

	Kluwer Copyright Blog
	UK Court of Appeal rules on copyright in GUIs


