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The Al Law Proposal: general context and
subject matter

On 23 April 2024, the Italian government
published the text of a draft law introducing
regulatory provisions concerning the use of
Artificial Intelligence systems to the Italian legal
system (“Al Law Proposal”) (here). The text has
been approved by the Council of Ministers and
will be submitted to the Italian Parliament for
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discussion and approval on 20" May 2024 (here).

With this proposal, the government intends to introduce a legal framework to govern the
development and application of Al across Italy. At the core of the Al Law Proposal is the national
Al Governance; in particular, the attribution of competences for developing a National Al Strategy
(here) to the Department of Technical Innovation and Digital Transition within the Prime Minister
Office and the appointment of AGID (Agency for Italian Digitization) and ACN (National
Cybersecurity Agency) as main local competent Offices for Al (for technical and security matters
respectively). In addition, the Al Law Proposal aims to authorize the government to introduce — via
legislative decrees — new rules for the implementation of the EU Al Act (here) and to define a
domestic regulatory framework in relation to some crucial sectors in which use of Al systems
could have a significant impact on a social and economic level (including research, healthcare,
employment, public administration, professionals, sports, etc.). Furthermore, the Al Law Proposal
introduces some dedicated provisions on copyright and media-related matters, which are the focus
of this post.
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Al Law Proposal and provisionsrelevant for copyright

In Article 24 of the Al Law Proposal, amendments are proposed to Article 1 of the Italian
Copyright Law (Law 22 April 1941, n. 633) so as to specify that copyright works are protected
when created by humans, while Al generated works can be protected only when some creative
and relevant intervention by humansis demonstrable (“ The works of human intelligence having
a creative character and belonging to literature, music, figurative arts, architecture, theatre or
cinematography, whatever their mode or form of expression, shall be protected in accordance with
this Law, even where created with the aid of artificial intelligence tools, provided that the human
contribution is creative, relevant and demonstrable.” ). In a further review of the Al Law Proposal
by the government the wording in Article 24 has been amended in order to make clear that the
entire work should constitute the result of the author’s intellectual work (“The works of human
intelligence having a creative character and belonging to literature, music, figurative arts,
architecture, theatre or cinematography, whatever their mode or form of expression, shall be
protected in accordance with this Law, even where created with the aid of artificial intelligence
tools, provided that they constitute the result of the author’ s intellectual work™).

There is a huge debate regarding copyright protectability of Al generated works. According to the

study “ Challenges to the Intellectual Property Rights Framework” commissioned by the European
Commission (see here), the requirement of human intellectual effort excludes from copyright
protection outputs produced without any human intervention and, among these, outputs wholly
generated by an Al system without any human intellectual effort (but see also here and
Thaler vs Perlmutter, Civil Action No. 22-1564; for acomment on these see here and here).

Article 24 of the Al Law Proposal also introduces a new Article 70-septies in the Italian Copyright
Law (“The reproduction and extraction of works or other materials through artificial intelligence
models and systems, including generative ones, are permitted in accordance with articles 70-ter
and 70-quarter”). This proposed Article seems intended to strengthen the principle according to
which, save for the case of scientific research purposes, copyright holders can opt out from the use
of their content for text-and-data mining for commercial purposes. This provision is consistent with
the principle already expressed in the EU Al Act Article 53 co 1 lett. ¢, according to which the
providers of general-purpose Al models shall “put in place a policy to comply with Union law on
copyright law and related rights, and in particular to identify and comply with, including through
state-of-the-art technologies, a reservation of rights expressed pursuant to Article 4(3) of Directive
(EU) 2019/790.”

Al Law Proposal and provisionsrelevant for media-related matters

Kluwer Copyright Blog -2/5- 28.05.2024


https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:1941-04-22;633
https://op.europa.eu/en/publication-detail/-/publication/394345a1-2ecf-11eb-b27b-01aa75ed71a1/language-en
https://copyrightblog.kluweriplaw.com/2020/12/16/trends-and-developments-in-artificial-intelligence-challenges-to-copyright/
https://web.uniroma1.it/deap/sites/default/files/allegati/Cass_ord_1107_2023.pdf
https://ecf.dcd.uscourts.gov/cgi-bin/show_public_doc?2022cv1564-24
https://ecf.dcd.uscourts.gov/cgi-bin/show_public_doc?2022cv1564-24
https://ecf.dcd.uscourts.gov/cgi-bin/show_public_doc?2022cv1564-24
https://ecf.dcd.uscourts.gov/cgi-bin/show_public_doc?2022cv1564-24
https://copyrightblog.kluweriplaw.com/2023/09/05/artificial-intelligence-machine-learning-and-creativity-in-visual-art-what-are-the-protectability-requirements-part-1-the-italian-supreme-courts-floral-fractal-case/
https://copyrightblog.kluweriplaw.com/2023/09/07/artificial-intelligence-machine-learning-and-creativity-in-visual-art-what-are-the-protectability-requirements-part-2-the-us-thaler-vs-perlmutter-case/

The Al Law Proposal also deals with deep fakes and the associated risks of disinformation for the
public, taking into account as well the impact that deep fakes can have on | P aspects. Amendments
are proposed to the Consolidated Text on Audiovisual and Radio Media Services. The Draft
Proposal introduces:

e inArt. 6 co. 2 lett. e TUSMAR, ageneral principle according to which information should not be
manipulated via Al (“The Regulation of radio and television information, however, guarantees:
[...] e) the prohibition of using methodologies and techniques capable of manipulating the
content of the information in a way that is not recognizable to the viewer, including through the
use of artificial intelligence systems.”)

¢ inthe newly introduced Article 40 bis TUSMAR, an information obligation on copyright owners
or rightsholders and distributors (audiovisual media services) to clearly mark content where Al
generated and/or elaborated via Al (deep fakes) with the acronym “Al” (“Art. 40-bis. (Textual,
photographic, audiovisual and radio content that use artificial intelligence systems). Any
informational content disseminated by audiovisual and radio service providers through any
platformin any way including video on demand and streaming that, after acquiring the consent
of the rights holders, has been, through the use of artificial intelligence systems, completely
generated or even partially, modified or altered in such a way as to present as real data, facts
and information that are not, must be made, by the author or the holder of the economic
exploitation rights, if different from the author, clearly visible and recognizable by users through
the insertion of an identifying element or sign, even in watermark or embedded marking as long
as clearly visible and recognizable, with the acronym“ Al” or, in the audio case, through audio
announcements or with suitable technologies to allow recognition. Such identification must be
present both at the beginning of the broadcast and at the beginning of the content, both at the
end of the broadcast and at the end of the content, as well as at every resumption of the program
following an advertising break. The insertion of the identifying sign is excluded when the content
is part of a work or program that is manifestly creative, satirical, artistic or fictional, without
prejudice to the protections for the rights and freedoms of third parties. Notwithstanding the
provisions of art. 41, for the purposes of this provision and for the subsequent art. 42,
paragraphs 1, letter c-bisand 7, letter c-bis, the Authority promotes forms of co-regulation and
self-regulation through a code of conduct both with audiovisual and radio media service
providers and with video sharing platform providers’)

e in Art. 42 co. 1 lett. c TUSMAR, an obligation on online sharing platforms to adopt adequate
measures to protect the audience against information which is Al generated or Al elaborated in a
way to represent as real facts which are not real (“Without prejudice to articles 14 to 17 of the
legislative decree of 9 April 2003, n. 70, providers of video sharing platforms subject to Italian
jurisdiction must adopt adequate measures to protect: «c-bis) the general public from
information content that has either been, through the use of artificial intelligence systems,
completely generated or, even partially, modified or altered in order to present asreal data, facts
and information which are not real”)

e inArt. 42 co. 7 lett. c-bis TUSMAR, an obligation on online sharing platforms to make available
to their users atool for declaring whether the content uploaded, to the best of their knowledge, is
generated or elaborated via Al (“Video sharing platform providers are in any case required to:
«c-bis) have a functionality that allows users who upload user-generated video content to
declare whether such video content contains content generated, modified or altered, even
partially, in any form or manner, through the use of artificial intelligence systems of which they
are aware or could reasonably be expected to be aware”).
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Such obligations are even reinforced by the proposal with the introduction of a new criminal
offence for illicit dissemination of content generated or manipulated with artificial intelligence
systems (“Art. 612-quarter — Anyone who, with the aim of causing harm to a person and without
his consent, sends, delivers, cedes, publishes or otherwise disseminates the image, video or voice,
falsified or altered through the use of artificial intelligence systems and suitable to mislead as to
their genuineness, is punished with imprisonment from six months to three years. If unjust damage
results from the act, the penalty is imprisonment from oneto five years.”).

Some preliminary comments

It is pretty hard at this stage to predict the possible outcome of the Parliamentary path of this Al
Law Proposal. For sure there are some valid reasons to analyze the Proposal, since it has the
potential to be approved by the majority parties which support the Government. There is certainly
also a necessity to reconcile some of the provisions of the Proposal with the EU Al Act, so asto
avoid overlap in terms of rules related to product safety and risk assessment of the Al use cases.

With regards to copyright, what causes more concern is not specifically the requisite of human
creativity but the possibility of an additional burden of proof for copyright owners. In addition, the
issue of protectability of Al generated content when there is no significative human intervention in
the creation remains open (see for example here for an interesting approach by Martin Senftleben
and Laurens Buijtelaar).

With regards to the media-related provisions, it seems that some fine-tuning is still needed, since
the information obligation is referred at the same time to Al generated content and to Al elaborated
content (so called deep fakes) but only to the extent the manipulation is “in such a way as to
present as real data, facts and information that are not”. It would not be simple to understand ex
ante to what content the Al marking will be applicable.

To make sure you do not miss out on regular updates from the Kluwer Copyright Blog, please
subscribe here.
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Kluwer IP Law

The 2022 Future Ready L awyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer P Law can support you.
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This entry was posted on Tuesday, May 28th, 2024 at 9:38 am and is filed under Artificial Intelligence
(AD), ltaly, Originality

You can follow any responses to this entry through the Comments (RSS) feed. You can leave a
response, or trackback from your own site.
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