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The Robber’s hat has been robbed — Austrian Supreme Court
affirms copyright infringing editing — not an admissible

parody.
Rainer Schultes (Geistwert) - Monday, October 21st, 2024
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The Robber Hotzenplotz is the title of a book series for
children, written by Ottfried Preul3ler. The figure of
robber Hotzenplotz is characterized on the book cover by

“A political party incorporated the face of the Austrian
city’s mayor into the drawing of robber Hotzenplotz and
used it for a political campaign under the slogan ‘ Réuber
Rathausplatz’ (Town Hall Robber). The defendant
e + | political party and its state party leader were criticising
B the Austrian mayor and his party by using a drawing of
DET" RCI..H'JET" the mayor standing behind a fence wearing a comparable

] Hotzenplotz

‘robber’s hat’.
"
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The publisher that holds the rights to the children’s book series ‘ The Robber Hotzenplotz' filed a
lawsuit.

The court of appeal issued a preliminary injunction prohibiting the defendants from using the
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illustration on the book cover because it constituted an unlawful infringement of the plaintiff’s
copyright.

In its decision 4 Ob 97/24d of 27 August 2024, the Austrian Supreme Court dismissed the
defendants’ appeal affirming that the Higher Regional Court’s assessment was within the
framework of the previous case law of the Austrian Supreme Court (e.g.: on May 24, 2022; 4 Ob
37/22b — Gegendemonstration) and the European Court of Justice (C-201/13, Deckmyn und
Vrijheidsfonds).

The free use of athird party’s work for one’s own work (Section 5 (2) Austrian Copyright Act)
requires that the third party’s work serves only as a suggestion and is completely relegated to the
background in the newly created work. However, the Higher Regional Court found that the
defendants had not merely taken up the robber’ s basic idea, but had adopted the essential parts of
the original, namely the way he looks over a fence while wearing a specially designed hat.

The fact that the Higher Regional Court denied a justification as a ‘political parody’ in an
individual case was also considered justifiable in the sense of Section 42f (2) Copyright Act, Art 5
(3) (K) Info-Directive 2001/29/EC and Art 17 (7) Directive 2019/790 amending Directives 96/9/EC
and 2001/29/EC. According to the case law of the CJEU (C-201/13, Deckmyn and Vrijheidsfonds),
when it comes to the free use of works for ‘parodies’, afair balance must be struck in each specific
case between the interests and rights of the author and the user’ s freedom of expression. Therefore,
the Vienna Higher Regional Court’s balance of the interest of the owner of rightsin a children’s
book in not being associated with a political campaign (of whatever content), in which he never
participated, against the defendant’ s (non-existent) interest in use, was confirmed by the Supreme
Court. The Court concluded that the defendants could have asserted their point of view and the
stylistic device of parody without interfering with the copyrights, and that the recourse to * Robber
Hotzenplotz' serves less to convey a political message rather than to exploit its popularity and is
therefore inadmissible. The drawing of Robber Rathausplatz thus is an infringement of the
copyright of the drawing of Robber Hotzenplotz.

To make sure you do not miss out on regular updates from the Kluwer Copyright Blog, please
subscribe here.
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You can follow any responses to this entry through the Comments (RSS) feed. You can leave a
response, or trackback from your own site.
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